Lawmaker Name
Address

Dear (INSERT LAWMAKER NAME HERE),

[bookmark: _GoBack]I am writing to first thank you and your colleagues in Congress for passing an extension of the biodiesel tax incentive earlier this year. The incentive is critical to my biodiesel business and will lead to additional jobs and economic activity right here in your district.

I am also writing, however, to alert you that the IRS has established a cumbersome and seemingly arbitrary new process for claiming the tax incentive that will make it incredibly difficult for me and more than 200 other biodiesel companies to claim the credit. I am seeking your help in urging the IRS to revisit this new process.

As you may know, the biodiesel tax incentive had expired for all of 2012 before being reinstated retroactively in the “fiscal cliff” legislation passed on New Year’s Day. Previously, when the incentive was restored retroactively in 2011 for 2010 production, the U.S. Department of Treasury published Notice 2011-10 that created a rigorous but straightforward process for biodiesel blenders, by using one form (IRS form 8849) to make a one-time claim for the retroactive credit. However, on Jan. 31, 2013, when providing instructions to address the identical retroactive payment process, the IRS published its “Fuel Tax Credit Extensions Frequently Asked Questions (FAQ)” document, which outlines a new process for claiming the credit for 2012. The process outlined in the document is unworkable for most, if not all, biodiesel companies.

First, not all biodiesel producers are treated the same under the new process. Depending on each company’s “taxable year end” or “organizational structure” only some companies will have access to the entire retroactive 2012 biodiesel tax credit. Some will be able to claim only a partial credit and others will be prevented from receiving it entirely. This disparity will most adversely affect smaller companies – clearly not what Congress intended.  

Under the new guidance, any biodiesel company organized as a partnership, joint venture, cooperative or LLC will not be able to claim the credit. Instead they are required to include a statement on Schedule K-1 (Form 1065), Partner's Share of Income, Deductions, Credits, etc., showing the allocation to each partner by specifying the number of gallons of fuel each partner used during the taxable year, the applicable credit per gallon, the nontaxable use or sale, and any additional information required to be submitted. 

Nearly all biodiesel producers are small businesses organized as a partnership, joint venture, cooperative or LLC.  Many have dozens, hundreds, or in some cases thousands of partners. (cooperatives have thousands of members). Each company is required to issue a K-1 for each member. The result is that rather than allowing the biodiesel company to complete one form – one time – the new process forces a small company to complete K1’s for each partner – with no hope of getting the tax credit at the company level.   

Furthermore, most of these producers have contracts from 2012 with petroleum companies or blenders essentially stating that if the credit from 2012 were enacted retroactively, the biodiesel producer would claim and distribute portions of the credit to the appropriate entities under the agreement. However, under the new IRS method, the biodiesel refund flows to the individual member or partner of the biodiesel producer, not the company itself, leaving the company without the proceeds from the refund needed to fulfill the contract. It is nearly impossible to force the individual member(s) to send their K-1 partnership credit amount back to the biodiesel producer. 

Finally, even for those who can attempt to perform the new requirements, it is an extremely cumbersome refund process that in every case will lead to costly delays and unnecessarily force them to incur significantly increased accounting expenses.
 
Working with our trade association, the National Biodiesel Board, we are asking the IRS to issue, as soon as possible, an updated Notice similar to Notice 2011-10 that provides guidance on making a one-time claim to refund the 2012 biodiesel tax credit. I would greatly appreciate your help in this effort so that my company can begin to utilize proceeds from this credit in the way that Congress intended – to boost my production, create new jobs and improve our energy security with more clean domestic fuel supplies.

I am eager to discuss this issue further with the appropriate contact in your office. I can be reached at (INSERT CONTACT INFO HERE).

Best Regards,

Your Name
Business Name
Address
